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6. Under s.39(1), if the complainant has had actual knowledge

of the act specified in the complaint for more than 2 years
immediately preceding the date on which the Commissioner
received the complaint, the Commissioner may refuse to carry out
or continue an investigation unless he is satisfied that in all the
circumstances of the case it is proper to carry out or continue such

investigation.



7. Inour view, the intention of s.39(1)(a) is to prevent delay on
the part of the complainant who might choose to sit on his
complaint by failing to make it until long after the event. It may
cause serious injustice to the person against whom the complaint is
made (“the complained person”) if a complainant delays in
making the complaint despite having knowledge of the acts
complained of.  Such delay may cause difficulty to the complained
person in terms of collecting or marshalling evidence in his defence
— for example, witnesses who may otherwise be available to give
evidence may have disappeared and can no longer be found.  Even
if witnesses are not lost, memory will lapse as time passes, and it is
generally not conducive to the making of an effective or efficient
investigation if the Commissioner is required to investigate into
complaints that are made long after the event. It is in the nature
of privacy complaints that they should be investigated upon
timeously. Obviously, in enacting s.39(1)(a), the intention of the
legislature is to balance the interests of the complainant and the
complained person, and to avoid the practical difficulties that are
likely to result from requiring the Commissioner to carry out
investigation on “stale” claims. The complainant is given 2 years
to make his complaint from the time when he acquires knowledge
of the act or practice complained of. If he fails to do so, the
Commissioner may refuse to carry out or continue an investigation
unless he is satisfied that in all the circumstances, it is proper to

carry out or continue the investigation.
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