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“16. At the hearing of the present appeal, Mr. Chris Cheng on behalf of the
Respondent submitted that even if the investigation of the complaint lodged by
the Appellant should result in a finding that HKBN had contravened a
requirement under the Ordinance, namely, Principle 3 of the Data Protection
Principles, in practice, the enforcement action which the Respondent could
take under Section 50(1) of the Ordinance would unlikely bring about any
further remedy than what HKBN had already done voluntarily, in particular its
undertaking not to use the data relating to the Appellant's credit card for the
purpose of collecting outstanding charges in future, without the express
agreement or authorization of the Appellant.

17. Under Section 39(1), the Respondent has a wide discretion whether to
carry out or continue an investigation. In particular, under subsection
39(2)(d), the Respondent may refuse to carry out or continue an investigation
initiated by a complaint if he is of the opinion that, having regard to all the
circumstances of the case - any investigation or further investigation is for any
other reason unnecessary. It seems to us that it was reasonably open to the
Respondent to come to the view that any further investigation of the
Appellant's complaint was unnecessary in view of the voluntary remedial
action taken by HKBN.”
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“43. The Board will approach this appeal by first examining section 50 of the
Ordinance. Section 50 reads:-

“Enforcement notices

(1) Where, following the completion of an investigation, the

16




Commissioner is of the opinion that the relevant data user---

(a) 1is contravening a requirement under this Ordinance; or

(b) has contravened such a requirement in circumstances that make
it likely that the contravention will continue or be repeated,

Then the Commissioner may serve on the relevant data user a notice in
writing---

Q) ...
(ii) ....

* (iii) directing the data user to take such steps as are specified in the
notice to remedy the contravention ..."

44. Tt can be seen from the language of section 50(I)(a) and (b) that the
issuance of enforcement notice depends on whether there is, upon completion
of a full investigation, a continuing contravention or a likelihood that a past
contravention will continue or be repeated. The present complaint involves a
one-off incident. The alleged disclosure of personal data to Ms Kwan and the
messenger would not be “a continuing contravention” by the time of
completion of a full investigation (if made). Accordingly, section 50(1)(a)
would not be applicable. Even assuming that the alleged disclosure to Ms
Kwan and the messenger constituted a contravention of DPP4, by reason of
Deacons’ undertaking given to the Respondent, there is simply no evidence of
likelihood that the contravention will continue or be repeated. Accordingly,
section 50(1)(b) would equally not be applicable. In other words, even if a
full investigation is undertaken, and even if contravention of DPP4 is proven
at the end of the full investigation, no enforcement notice would likely be
issued by the Respondent under the circumstances of this case. Furthermore,
even if an enforcement notice is to be issued, it would be in terms of requiring
Deacons to refrain from further carrying out the conduct complained against.
This remedy has in fact been achieved through the undertaking given by
Deacons to the Respondent even without undergoing a full investigation.
This Board is of the view that the Respondent is fully justified in concluding
that any further investigation of the complaint would not reasonably be
expected to bring about a better result. On this ground alone, the
Respondent’s decision was in accordance with paragraph (g) of Part (B) of the
Respondent’s Complaint Handling Policy. This is also a valid ground upon
which the Respondent could exercise his discretion to refuse further
investigation under section 39(2)(d) of the Ordinance.”
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