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Deputy Privacy Commissioner for Personal Data




Staff and Organizational Structure

The PCO is headed by the Privacy Commissioner who has overall responsibility for promoting, monitoring
and supervising compliance with the PD(P)O and administering the PCO. A Deputy Privacy Commissioner
assists the Privacy Commissioner in the overall administration and strategic planning of the PCO. He also
has responsibility for policy issues related to personal data privacy.

The Office had a total establishment of 39 staff at the end of the period under review and was organized in 5

divisions:
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Policy Division
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developing policy positions on
issues with respect to privacy
in relation to personal data;

undertaking comparative
research and drafting position
papers on such issues for
publication by the Privacy
Commissioner; and

assisting in the preparation of
codes of practice.
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Legal Division

&7 EH) TER AR
I BRI —tEREE

Aglﬁﬁﬁmiﬂé
%m%ﬁ

B

/i

W W
B2 B
‘IFH’\

SR
MWEHﬂ%E%
I4g HEIONHE W

o
W FEo

e

giving legal advice in respect of
all aspects of the work of the
PCO and deal with all legal
matters;

monitoring developments in
overseas data protection laws
insofar as they are relevant to the
work of the PCO;

reviewing and reporting on
existing and proposed Hong
Kong legislation that may affect
the privacy of the individual
with respect to personal data;
and

representing the Privacy
Commissioner in any relevant
court or Administrative Appeals
Board hearings.
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Corporate Communications
Division
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developing and implementing
promotion and public
education programmes;

organizing seminars and
presentations for organizations
to educate them on the
requirements of the PD(P)O;
and

responding to press enquiries
and arranging press briefings.
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Comments on Proposed
Legislation by the PCO

Part A - Proposed Legislation which the
PCO has provided comments:

Adoption (Amendment) Bill 2003

Buildings (Amendment) Bill 2003

Clearing and Settlement Systems Bill

Companies (Amendment) Bill 2003

Construction Industry Council Bill

Deposit Protection Scheme Bill

Education (Amendment) Bill 2002

Electronic Transactions (Amendment) Bill 2003

A proposed Bill on Independent Police Complaints
Council

Ling Liang World-Wide Evangelistic Mission Incorporation
(Amendment) Bill 2003

Proposed amendments to Mandatory Provident Fund
Schemes Ordinance, Cap 485

Merchant Shipping (Securities of Ships and Port Facilities)
Bill

Proposed amendments to Occupational Retirement
Schemes Ordinance, Cap 426

Standard Chartered [Bank] (Hong Kong) Limited (Merger)
Bill

Town Planning (Amendment) Bill 2003

Undesirable Medical Advertisements (Amendment) Bill
2004

United Nations (Anti-Terrorism Measures) (Amendment)
Bill 2003

Waste Disposal (Amendment) Bill 2003
Wing Hang Bank Limited (Merger) Bill
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Part B — Comments made by PCO on
Proposed Legislation

Companies (Amendment) Bill 2003

The Bills Committee invited the PCO to give submissions
on the Bill. In pursuance of which, the PCO expressed
views on four areas of concern, namely, (i) the public
inspection of contract or memorandum containing
personal data; (i) the collection of personal particulars of
directors and secretaries; (iii) personal data accessible
via public register; and (iv) inspection of company records
by individual shareholder upon court application.

With respect to (i), the proposed sections 38D(3A) and
342C(3A) required a company to make available for public
inspection material contracts and memorandum. It raised
privacy concern as to the disclosure of personal data and
their possible misuse. The PCO suggested that express
purpose for disclosing the personal data should be made
known. In response, the Secretary for Financial Services
and the Treasury explained that the purpose of this
arrangement was to enhance information disclosure for
better investor protection. The PCO however maintained
that the provision of a purpose statement was appropriate
and effective to quell uncertainty. At the end of the
reporting period, there was no further development on
this issue.

For (ii) above, the PCO emphasized on compliance with
the requirements under DPP1(3) and the giving of
Personal Information Collection Statement (“PICS”) to the
directors and secretaries whose personal data would be
collected. The Secretary for Financial Services and the
Treasury responded and confirmed that PICS would be
included in the specified forms and a PICS would also be
displayed at the public search area, on the Companies
Registry’s website and in diskettes of all specified forms.

(to be continued on next page)
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Regarding (iii) above, the importance of specifying the
purpose statement to limit the permitted usage by persons
having access to the public register was stressed. The
Secretary for Financial Services and the Treasury
responded by inserting a purpose statement in the
proposed section 305(1A). The question of imposing
sanction in the proposed legislation as effective deterrence
was also raised by the PCO. In addition, suggestion was
made to review the completeness of the category of
persons whose personal data would be disclosed under
section 305(1A)(a). At the end of the reporting period,
there was no further development on this issue.

Concerning (iv) above, the proposed section 152FC had
prescribed the circumstances under which disclosure of
information collected were permitted and the proposed
section 152FE had also stipulated clearly that nothing
containing in the enabling sections should authorize the
collection, retention and use of personal data in
contravention of the PD(P)O.

Education (Amendment) Bill 2002

The PCO had previously expressed concern on the Bill in
respect of the potentially wide powers conferred on the
Permanent Secretary for Education and Manpower under
section 8(2) of the Education Ordinance, Cap 279. The
provision empowered the Permanent Secretary to enter
such other particulars as he considered necessary in the
public register to be set up under the proposed new
section 8(1)(da) for incorporated management
committees. As personal particulars of the managers of
the committees would be disclosed in the public register
and in order to prevent disclosure of data beyond what
was absolutely necessary and any possible misuse of
personal data, the PCO reminded the Secretary for
Education and Manpower that the scope of the personal
data to be disclosed should be clearly defined.
The Secretary responded by proposing
amendments to section 8(3) to the effect that
the scope of personal data of the
managers to be entered in the public
register be limited to his name,
tenure of office and category that he
belonged to. The PCO welcomed the
steps taken by the Secretary who was
also reminded of the requirements under
DPP1(3) to notify the managers as data
subjects explicitly of the purpose of use of the
data and the classes of persons to whom the
data would be transferred.
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Electronic Transactions (Amendment) Bill 2003

The PCO was invited by the Bills Committee to provide
views on the proposed amendments to the
Electronic Transactions Ordinance, Cap 553.
In relation to the proposed new section
43A(3), the Director of Information
Technology Services was empowered to
publish in the disclosure record for the
certification authority, inter alia, material
information in the assessment report and
statutory declaration. As personal data might
be disclosed in the disclosure record, the PCO

advised that specific purpose of use of the personal
data be stated. The PCO further noted that personal data
of holders of registered certificates might be disclosed in
the on-line repository maintained by certification authority
through the amendments proposed for section 36. A
purpose statement was again seen to be effective in limiting
the permitted purpose of use of the personal data obtained
from the repository. In addition, the exercise of powers under
sections 30 and 33 of the Electronic Transaction Ordinance
by the Director of Information Technology Services might
involve collection of information containing personal data.
The PCO therefore reminded the Director of the obligation
under DPP1. There was no further development in the matter
during the period under review.

Ling Liang World-Wide Evangelistic Mission
Incorporation (Amendment) Bill 2003

The Bill sought to provide for the incorporation of the Council
in Hong Kong Ling Liang World-Wide Evangelistic Mission.
The Secretary for Home Affairs asked the PCO to comment
on the BIll. It was proposed under section 8 of the Bill that
personal data, such as names and addresses, of Council
members and of persons appointed to sign deeds,
documents, and other instruments would be registered
under the Companies Registry for public inspection. In this
connection, the PCO reminded the Secretary that due
consideration should be given to ensure the data open for
public inspection would not be used for purpose other than
the data collection purpose. The PCO therefore advised the
inclusion in the Bill a statement specifying the purpose of
use of the personal data available for public inspection and
imposition of sanction against improper use of the data.
Subsequently, when the relevant law was passed, a purpose
statement was provided for in the Ordinance.
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Proposed amendments to Mandatory Provident
Fund Schemes Ordinance, Cap 485

The Secretary for Financial Services and the Treasury
proposed to amend sections 5A, 20 and 21B of the
Mandatory Provident Fund Schemes Ordinance
(“MPFSO”) by incorporating a purpose statement each
for the various public registers maintained under the
MPFSO and that the personal data contained in these
registers should not be used for purposes other than
those specified in the purpose statements unless prior
consent of the individuals were obtained. Comments from
the PCO were sought. The PCO advised that in order to
facilitate compliance with DPP3, specific purpose
statement should be clearly spelt out for guidance to all
data users who have access to these registers. The
Secretary was further advised to consider the proposed
legislative drafting on the use of the word ‘consent’ as
opposed to “prescribed consent” being used under
DPP3.

The Secretary was also asked to consider the imposition
of statutory sanction for improper use of personal data
obtained from the registers as an effective deterrent tool.
The PCO also noticed that wide powers were conferred
upon the Mandatory Provident Fund Authority under
sections 5A(1), 20C(1) and 21(1) of the MPFSO and
section 172(11) of the Mandatory Provident Fund
Schemes (General) Regulations for the

Authority to prescribe the information
to be contained in the registers.
The Secretary was therefore
advised to specify the
categories of personal data to
be included in the registers.
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Proposed amendments to Occupational Retirement
Schemes Ordinance, Cap 426

The Secretary for Financial Services and the Treasury
sought to amend the Occupational Retirement Schemes
Ordinance (“ORSQ”) to incorporate a purpose statement
for the public register maintained under section 6 for
occupational retirement schemes registered or exempted
under the ORSO. Since particulars of trustees comprising
personal data may be disclosed, the PCO was asked by
the Secretary to give comments. For personal data of
individuals that are made publicly accessible, the PCO is
concerned about the risk of disclosure beyond what is
absolutely necessary and on top of that any risk of misuse
of personal data. The categories of personal data to be
collected and disclosed as well as the purpose of
publication should therefore be as explicit and clearly
defined as possible. The attention of the Secretary was
drawn to the drafting recommendations and
administrative measures laid down in the Guidelines
issued by the Home Affairs Bureau on public registers for
reference. The Secretary responded positively by
reviewing the legislative drafting for the proposed
amendments in light of the comments given by the PCO.

Town Planning (Amendment) Bill 2003

The Bill sought to make available for public inspection of
all representations, comments and applications submitted
to the Town Planning Board. The PCO was concerned
as to whether any personal data would be subject to
public inspection as well. The Secretary for Housing,
Planning and Lands, in response, expressed that there
was no intention to make available any personal data, as
defined in section 2 of PD(P)O, for public inspection.

(to be continued on next page)
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Subsequently, the Director of Planning sought advice from
the PCO on whether publication of the names of the
persons who made representations, comments or
applications would be consistent with PD(P)O, given that
the concerned persons would be made well aware of the
publication requirement before submitting their
representations, comments or applications. The PCO
advised that the issue to consider first was whether it
was necessary to identify the persons who made
representations, comments or applications in the
circumstances. If it was necessary to do so, then those
individuals should be made aware of the publication. In
addition, it was desirable to restrict the purpose of use of
any personal data made available for public inspection and
to impose sanction against improper use of such data.

In response, the Director agreed that a cautious approach
should be adopted to avoid possible misuse of personal
data. It was proposed that only the names of the
individuals would be disclosed. The address and
telephone number, etc would be struck out from all
documents available for public inspection. The Director
also confirmed that necessary administrative measures
would be taken to ensure that the individuals were made
aware of the publication of their names and the public
viewing the submissions would be alerted to the restriction
in use of the personal data contained therein. The purpose
for collecting the data and publication of the names of
the individuals for public inspection would be clearly stated
in the application forms and guidance notes for planning
application.

United Nations (Anti-Terrorism Measures)
(Amendment) Bill 2003

The Bill sought to amend the United Nations (Anti-
Terrorism Measures) Ordinance. The proposed section
12(6) specified the situations where information obtained
by an authorized officer could be disclosed to the
Department of Justice, the Hong Kong Police Force, the
Customs and Excise Department, the Immigration
Department and the ICAC. The PCO noted that there
was no provision limiting the purposes of disclosure. In
addition, similar provisions allowing disclosure of
information by an authorized officer were found at the
proposed section 12D(2)(a) and the consequential
amendments made to section 25A(9)(a) of the Drug
Trafficking (Recovery of Proceeds) Ordinance and section
25A(9)(a) of the Organized and Serious Crimes Ordinance.
The PCO considered that it was necessary to limit the
disclosure by stating explicitly under the relevant
provisions the specific purpose for which the relevant
information could be disclosed.
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It was also noted that the new section 12D(2)(b) allowed
disclosure of information by an authorized officer, where
the information appeared to the Secretary for Justice to
be likely to assist any corresponding person or body to
discharge its functions. Given the wide coverage of
“corresponding person or body” as defined in section
12(5) of the Ordinance, the PCO showed concern that
the permitted disclosure might fall outside the ambit of
crime prevention or safeguarding international security.

The Secretary for Security however considered that the
provisions for disclosure of information in the Bill should
be read subject to the more specific provisions for
disclosure of personal data in the PD(P)O. Regarding
section 12D(2)(b), the Secretary indicated that it was
intended to enable the enforcement agencies to exchange
relevant information with overseas counterparts for the
purpose of preventing and investigating terrorist and
terrorism financing offences.

The PCO however remained concerned over the
implication of the proposed sections. Given the extensive
powers of an authorized officer and the onerous obligation
imposed upon an individual to provide information/data
under the Ordinance, it was desirable to confine the
purposes of disclosure of such information/data only to
those consistent with the purpose in preventing terrorist
acts and related financial activities. The PCO took the
view that if the intention of sharing information was to
facilitate the effective prevention and investigation of such
offences as terrorism financing and money laundering,
the specification of clear purposes of disclosure under
the relevant sections could avoid disclosure which was
inconsistent with the legislative intent. The Secretary
assured that the PCO’s comments would be given due
consideration when the Bill was put forward.
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Changes to the Personal Data K=
(Privacy) Ordinance Appendix Il

By the Securities and Futures Ordinance (No.5 of 2002),
the following amendments were made to the PD(P)O: —

(i)  In section 2(1), in the definition of “financial
regulator”, repeal paragraphs (b), (c), (d), (e) and (ea)
and substitute-

(b) the Securities and Futures Commission
referred to in section 3(1) of the Securities and
Futures Ordinance (5 of 2002);

(c) arecognized clearing house, a recognized
exchange company, a recognized exchange
controller or a recognized investor
compensation company within the meaning
of section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (5 of 2002);

(d) a person authorized under Part Il of the
Securities and Futures Ordinance (5 of 2002)
to provide automated trading services as
defined in Schedule 5 to that Ordinance.

The above amendments came into force with effect from
1 April 2008.
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